The stunning rise of enterprise liability theory and its swift acceptance and implementation in the 1960's was one of the most dramatic revolutions in the history of Anglo-American law.' The traditional pantheon of enterprise liability theorists includes such academic and judicial luminaries as Fleming James, Friedrich Kessler,' William Prosser,$ Benjamin Cardozo, and Roger Traynor.' Yet, while the rich and varied contributions of these judges and legal academics were of doubtless importance, one equally influential individual has too frequently been overlooked: Karl N. Llewellyn. As a prominent figure in the revolution of legal realism and an established expert on warranties and sales, Llewellyn made some early forays into the discussion of quality of goods law that were of lasting value and insight for later enterprise liability theorists. These insights were notable for elevating to importance such key concepts as social insurance and the inadequacy of the warranty regime and for influencing enterprise liability proponents to come. While Llewellyn ceased writing in the area more than twenty years before its triumph, his impact can be seen in the writings of James, Kessler, and Prosser, and in the judicial opinions most significant to the implementation of the enterprise liability regime.
This Note argues that both these debts and the prescient scholarship underlying them have failed to be fully appreciated. 5 Section I sketches the traditional history of the modern synthesis of tort and contract law doctrine that produced enterprise liability, and Section II discusses Llewellyn's scholarship in the area. Sections III and IV then trace the influence of Llewellyn on, respectively, the legal academy and the courts.
I. THE DEVELOPMENT OF ENTERPRISE LIABILITY: A MODERN SYNTHESIS OF TORT AND CONTRACT LAW
Much of the history of the development, academic acceptance, and judicial implementation of enterprise liability theory is well established. It begins with the classic English case of Rylands v. Fletcher and Judge Cardozo's 1916 opinion in MacPherson v. Buick,' and then sees the emergence of theories of liability without fault" and a special standard of care to which sellers of food and drink should be held. 8 The judicial tools used in these areas included both strict liability in tort and implied warranty of merchantability in contract. 9 Underlying these sporadic developments was a more widely accepted legal realist conception of law as a tool of public policy" 0 that demanded the shifting of burdens away from consumers and onto manufacturers and sellers better able to avoid and spread losses."" 5. G. Edward White's influential intellectual history of tort law mentions Llewellyn only in a passing discussion of legal realism. G. WHITE, supra note 1, at 71-75. Professor Priest's history of the invention of enterprise liability at least touches-though without elaboration-on Llewellyn's influence on Kessler, see infra Section III-B, and the unsuccessful attempt to incorporate strict liability concepts into the Uniform Commercial Code, see infra Sections II-D, IV-A. Priest PROBs. 467 (1936) .
R. DICKERSON, PRODUCTS LIABILITY AND THE FOOD CONSUMER 83-89 (1951) (extension to point of strict liability). The first Restatement of Torts established a
Rylands-like strict liability regime for "ultrahazardous" activities. RESTATEMENT OF TORTS § § 519, 520 (1938) (mostly limited to land usage harms, e.g., water storage and blasting); see also M. SHAPO, supra note 5, 7.0112] (noting both historical developments).
9. Use of the law of contract was much more common in cases involving specific "products." Strict liability in tort was more commonly applied in the case of harm-producing "activities."
10. G. WHITE 12 Following World War II, the tort and contract lines of products liability theory became more intertwined as Fleming James' torts scholarship on risk distribution and social insurance dovetailed with Friedrich Kessler's "contracts of adhesion" critique of the limitations of contract law." Then a distinct literature on products liability emerged in the late 1950's and was swept into the dominant enterprise liability school, which asserted the irrelevance of contract and warranty law and the centrality of tort concepts of compensation and social insurance. 4 Indeed, Llewellyn anticipated and brought together much that would two decades later become the consensus academic position and dominant law of products liability.
A. Legal Realism
Karl Llewellyn's contributions to the legal realist movement are wellknown and much studied. 2 " While this Note does not seek to replicate such study, inevitably its discussion of Llewellyn's work and its influence will track themes central to and couched in terms of legal realism: the shifting nature of law, the necessity for law to respond to social needs, and the ultimate realization that law is merely the tool of public policy. It will become clear in the course of this Note that such legal realist tenets run throughout Llewellyn's work and are as well important to his influence.
B. Trumpeting Social Insurance Benefits of Enterprise Liability
While Fleming James and William Prosser are commonly acknowledged with bringing modern tort law, and particularly products liability, into its enterprise liability era, Karl Llewellyn was writing ten and twenty years before of the possibilities contained in the shifting proconsumer trends of law, theory, and public policy.
Llewellyn's first extensive discussion of the twin tort goals of deterrence and social insurance so familiar in the modern strict liability regime was in a 1925 article written while a young instructor of law at Yale. 2 His analysis of how legal bargaining rules affect transactions noted that the developing replacement of caveat emptor concepts with more proconsumer warranty law was resulting in a "shift" whereby "the seller incurs new risks and the buyer procures some insurance with his commodity." 2 The observations contained in this remarkably early "law and economics" analysis were also incorporated into Llewellyn's classic Cases and Materials on the Law of Sales, published in 1930. In an introduction he laid out an ideal vision of the "seller's obligation as to quality," a vision striking in its modernity and destined to catch the attention of many. 2 " Llewellyn stated his overarching goal bluntly-"what is wanted is to protect the consumer"-and then refined his approach: "That needed protec- tion is twofold: to shift the immediate incidence of the hazard of life in an industrial society away from the individual over to a group which can distribute the loss; and to place the loss where the most pressure will be exerted to keep down future losses." ' 24 The twin insurance and deterrence goals could not have been more clear. Moreover, Llewellyn was convinced that their achievement could be best accomplished through strict liability of the manufacturer: enterprise liability. The "least expensive, most effective" point on which to place the insurance burden was the manufacturer, and "[t]he consumer, barring his own fault in use, should have no negligence to prove; that the article was not up to its normal character should be enough." '25 Llewellyn's summation of this discussion revealed even more clearly the modern nature of both his approach and his conception of the interconnectedness of goals of insurance, risk spreading, cost internalization, substitute of less risky goods, and deterrence:
Under such an ideal system of law the loss would lie ultimately where it belongs, on the consumers of the article concerned en masse, in competition with other articles each carrying its own true costs in human life and effort; and the first point of loss infliction would be a party best able to prevent a similar loss.
26
Karl Llewellyn had emerged as a leader of the legal realist movement and well-established commercial law professor when in the mid-1930's he published a remarkable pair of articles entitled On Warranty of Quality, and Society. 2 7 The wide-ranging, and at times difficult to follow, discussion in these articles reflected Llewellyn's ambitious goal: to discuss not only the current commercial law of the quality of goods, but also the quality of society that very law was shaping. 2 " Llewellyn asserted that food and drink cases had only been typical of a more general trend of consumer injuries that cried out for judicial attention. 29 That attention involved the establishment of greater liability to the 24. Id. 25. Id.
26.
Id. at 342. Llewellyn conveyed to his students an overarching view of the goals (insurance and deterrence) and tools (strict liability) of product liability that had thus far eluded the courts. Judges had only the vaguest notions of the goals, and they were by and large using the unwieldy tools of negligence and warranty. Llewellyn saw courts responding "to the need-but not as yet with understanding of its meaning." Id. In a lengthy-and destined to be influential-footnote to the introduction of On Warranty he pointed to the strict liability movement (specifically food cases) as the "point from which the whole line of civil protection of the uninformed consumer branches out." 2 Llewellyn's discussion in this footnote was informed both by his Sales casebook and by two lesser known 33 and more tentative pieces he had written while a student. 3 In a brief casenote criticizing a food case that did not find seller liability, he had articulated a concern over the use of privity doctrine-which he referred to as "the policy of exempting manufacturers from liability"-to mask the real issues in a case and urged thorough discussion of those real issues: manufacturer duty of care and injuries of third parties. 35 In a longer comment Llewellyn argued for the extension of protection to all consumers of foodstuffs and not just to commercial buyers, but hedged somewhat, only hinting that imposition of "the liability of an insurer" upon sellers might be the preferred policy. 3 6 litigated is what indicates the existence of a social problem").
30. This idea was more fully discussed in a student note undoubtedly supervised by Llewellyn and to which he deferred. 31. Llewellyn further asserted that such goals were in fact being achieved. As an example, he credited strict liability with leading to chain curtains over New York City blast sites to control thrown rock and concluded: "Where the recoverable damage is material, and concentrated, there is movement; by drafting or by technical improvement-perhaps by differential pressure of insurance." Llewellyn, On Warranty II, supra note 27, at 407-08.
32. Llewellyn, On Warranty I, supra note 27, at 704 n.14. 33. Professor Twining's seemingly comprehensive bibliography of Llewellyn's works, while listing several comments and notes bearing Llewellyn's initials, misses the unsigned ones. W. TWINING 
C. From Contract (Through Implied Warranty) to Tort
Concomitant with the rise of tort concepts of strict liability and social insurance was the emergence of an understanding of the outmoded nature of the contract regime that had for so long dominated legal thinking about harms to consumers.1 7 Karl Llewellyn's work in this area was both extensive and anticipatory.
While still in law school in 1918, he concluded with regard to the overlapping tort and contract causes of action in food cases that "[t]he idea of liability in tort seems simpler and more apt . . . [because] benefit of this liability in tort extends . . . to cover almost any consumer." 8 Moreover, Llewellyn saw that effective implementation of such pro-consumer policy often ran up against the limitations of privity doctrine. Rather than have courts distort privity concepts for the benefit of consumers, Llewellyn advocated a conscious acceptance of broader protection under tort. ' Llewellyn would carry these early conceptions over into later works like Sales 40 where a legal realist conception of the law as ever-growing and ever-shifting often found expression. The introduction to the warranty chapter was a discourse on the evolution of the economic and commercial world from a community based face-to-face marketplace to the wider, industrialized, standardized, and impersonal one; it concluded that the law does and should change along with the economy and society."' The neverending growth and shifting of law in this area often strained legal concepts to their breaking point. 2 To Llewellyn the "technical excuse for shifting a risk which seems to call for shifting" needed re-evaluation because it had reached the point where the law was "being stretched by 37. Professor Priest develops this interpretation of the course of products liability history. Priest, supra note 1.
38. Llewellyn, Comment, supra note 36, at 1071 & n.17.
39.
The doctrine of warranty is not sufficient unto the needs it has been called upon to fill ... The advantages of the tort doctrine, then, over that of implied warranty, are that it is no anomaly, but fits into the general law of the subject; [and] that without danger of uncertainty or mistake it protects all those whom the public policy on which it rests is intended to protect The examination of legal shifting in Sales was elaborated upon at length-especially as regards the historical development-in the On Warranty pieces. 44 Llewellyn devoted his attention to the prevalent dual regime of tort (with its pro-consumer res ipsa tools) and contract (with its conflicting warranty tools: a pro-consumer concept of implied warranty and a pro-merchant concept of privity). In evaluating this doctrinal mixing, he continued to conclude that the tort regime was being slighted. 4 What needs to be insisted upon is that "contract" [i.e. the current warranty regime] is in this a bastard by accounting out of tort, and, like each of its parents, needs dealing with according to its social uses. Accounting drives toward making deals, mean deals, to keep books straight. Tort drives toward making losses rest where they can best be first reduced, and then spread. Total exemption or too great cutting down of remedy by "contracting," without regard for the tort phase of risk in hand, is over-domination by an illegitimate father. 8 Llewellyn saw this over-domination of the law by concepts favorable to the manufacturer/seller exhibited most clearly in the "lop-sided character of modern drafting. '47 The legal regime, in allowing contract to dominate, had in Llewellyn's opinion simply not kept up with the changing times: "[W]ith new conditions Contract loses its presupposition of mercantile equality of bargaining, and effectively twists the normal decency of transactions out of joint." ' 4 8 Tort law, on the other hand, was more sensitive to the crucial issues of deterrence and risk shifting. 4 9 These issues could not adequately be addressed while manufacturers and sellers were able, through their domination of the powers of contracting, to bring about an "indecent cutting down of remedy." 50 43 .
Id. at 343.
44. There Llewellyn argued that the most complete grasp of the current state of law was attained by observing its progression, and combining such with an understanding of the concomitant historical progression of the economy and society. Llewellyn, On Warranty I, supra note 27, at 713.
45. In a reformulation of his earlier ideas on the effect of increased liability increased costs on sellers, Llewellyn, Effect upon Economics, supra note 21, at 680, Llewellyn argued that sellers' need to have an accurate "accounting" of all business costs and revenues had too dominant an influence upon the law. Llewellyn [Vol. 97: 1131
Two years after the detailed On Warranty discussion of the failure of the contract regime, Llewellyn renewed his attack on standardized contracts in a book review, 5 ' drawing attention to the themes of out-moded concepts of bargaining, 5 " the reality of one-sided control of contracting, and the "semi-covert techniques for somewhat balancing" the resulting bargains. 3 This latter point would come to attract great attention as a classic legal realist statement: "Covert tools are never reliable tools."" In pointing out that the difficulties of "contracts of 'adhesion' " 55 
D. Enterprise Liability in the UCC
Karl Llewellyn's final expression and effort on behalf of enterprise liability was in connection with his role as chief craftsman of the Uniform Commercial Code, for which he proposed a provision that greatly expanded merchant liability under the implied warranty provision.
57 Section 16-B of the second draft of the Uniform Sales Act, 8 would have established a rule of strict liability to most product users "in the ordinary course of use or consumption . . . injured. . . by reason of the defect." 59 In the comment to the section, Llewellyn was very specific about its goal:
It seeks to place direct responsibility upon the link in the chain best able at once to insure or absorb the loss and to prevent its recurrence. It takes as the gravamen of liability the putting of dangerously defective goods, by sale or delivery, upon the market. 60 Moreover, the comment reflected its reporter's long held view that quality of goods law "is tort-law and market-law rolled into one. 
52.
Id. at 700 ("contract ceases to be a matter of dicker. . . and becomes. . . a matter of mass production of bargains"). 
53

III. LLEWELLYN'S INFLUENCE ON THE ACADEMICS
While William Prosser is usually acknowledged as the "father" of modern products liability, careful commentators have also given a great deal of credit to Fleming James and Friedrich Kessler. 6 " It has yet to be recognized that Karl Llewellyn was playing the roles of both James and Kessler back in the 1930's, reflecting upon the virtues of risk distribution and strict liability and criticizing the shortcomings of contract, though never actually combining these two strands of analysis. While it took Prosser to synthesize and popularize the enterprise liability revolution, Llewellyn's guiding influence similarly can be seen in this scholar's work.
A. Llewellyn and Fleming James
Fleming James' influence has been attributed to the "radical singlemindedness" of his scholarly program," which focussed on the principle of risk distribution that was at the core of the enterprise liability regime that emerged dominant in the 1960's.5 James' initial promotion of the risk distribution principle and his concomitant scathing attack on all attributes of the negligence and fault systems rarely touched upon the products liability field. 66 One commentator has suggested that James may have avoided the products liability area because its cases were governed by saleof-goods law. 6 " This fact may explain why, when he moved into the area, (with res ipsa loquitur aiding) and warranty law (with third-party beneficiary rules aiding) and in a deliberate fusion of the two." Id.
62 66. James drew most of his examples from industrial or automobile accident law. See, e.g., James, Last Clear Chance, supra note 2, at 716 (observing that social insurance has "strongest hold...
[over] employee injuries, but we may well expect to see it engulf the whole field of accident litigation within a generation or so").
67. Professor Priest asserts that James did not explicitly write in the area until 1955. Priest, supra note 1, at 500. James relied upon Llewellyn for an understanding of and approach to products liability.
In the 1942 first edition of his Cases and Materials on Torts, edited with Harry Shulman, James acknowledged that all of the casebook's chapter on what would develop into products liability was modeled after the warranty and quality chapter of Llewellyn's Sales. 8 Throughout the chapter James deferred to Sales, the On Warranty articles, and a number of the law review notes overseen by Llewellyn. For instance, the casebook's section on deterrence, risk distribution, and placement of the burden of liability relied on the On Warranty discussion of these theories. 69 This same Llewellyn discussion also formed the basis of the casebook's analysis of the need for an expansion of strict liability rules to all areas that demand "protection of the uninformed consumer." ' At one point James nearly formulated his own enterprise liability synthesis, and he nearly did so by relying on Llewellyn. " [B] ecause of the position of the parties and the fact that the warranty is generally drawn by the seller, the limitations of the warranty may be at least construed strictly against the seller . . . [or] may be held void as against public policy."" For all of his reliance on Llewellyn's On Warranty articles in the torts casebook, it is surprising that James neglected to cite the pieces in either his subsequent Products Liability articles 2 or his influential torts treatise with Fowler Harper." Both mid-1950's works were nonetheless replete with insights borrowed from Llewellyn's scholarship and did cite Sales and numerous Llewellyn-supervised student notes. In the treatise, James deferred to Llewellyn's Sales discussion of the growing trend in the law to protect consumers 4 and credited Llewellyn with the conclusion that this
H. SHULMAN & F. JAMES, CASES AND MATERIALS ON TORTS 730 (1942) (citing K. LLEW-ELLYN, SALES
, supra note 23, ch. 3 and striving for "unified treatment" of law of sales and tort). Professor White's misperceptions not to the contrary, Sales was the first example of the grand influence of legal realism on law school education. But see G. WHITE, supra note 1, at 89, 91 (summarizing alterations in casebooks exemplified by Shulman & James and calling it "first of what has now become a long line of 'Cases and Materials' volumes" and model of "a greater emphasis on the policy dimensions"). Shulman and James' casebook had taken its cues in all of these areas from Llewellyn's effort of a dozen years previous.
H. SHULMAN & F.
JAMES, supra note 68, at 769 n.8 (citing Llewellyn, On Warranty I, supra note 27, at 704 n.14).
70. Id. at 795 & n.14 (citing Llewellyn, On Warranty I, supra note 27, at 704 n.14; arguing that food cases not "special and separate problem"). In addition, James commended as "a stimulating discussion" one of the Llewellyn-supervised student notes. Id. at 770 n.8 (citing Note, Marketing Structure, supra note 30, at 81 & n.26 and referring to its loss distribution section). See also Llewellyn, On Warranty II, supra note 27, at 404-08.
71. H. SHULMAN & F. JAMES, supra note 68, at 801 n.16. James cited the lengthy On Warranty discussion of the manipulability of warranties, the imbalance in bargaining that "effectively twists the normal decency of transactions out of joint," and the need to expand tort concepts of spreading losses and restrict the excesses of contract doctrine. Llewellyn trend "was responsive to. .. a realization that liability would not unduly inhibit the enterprise of manufacturers and that they were well placed both to profit from its lessons and to distribute its burdens." 5 James also credited Llewellyn with recognizing that the contract law tools of implied warranty theory were limited because they had developed not as a solution for the social problems of accident injuries but in order to control commercial transactions."
The Harper & James chapter on products liability concluded with a classic legal realist essay on movement and shifting in the law that recognized an "accelerating retreat from the[] restrictions" of the negligence regime and an "urge towards strict liability" that demanded a theory "tailored to meet modern needs" that the courts-"on grounds of policy... [and] entirely within the tradition of a dynamic common law"-should adopt. '7 This heavily Llewellyn-esque torts treatise was widely and favorably reviewed, and with this publicity came an acceptance of James' never-faltering advocacy of risk distribution and enterprise liability. Ultimately, numerous courts embraced strict liability concepts as product liability became the dominant issue in tort law, and at the center of it all" stood the Harper & James treatise-and Karl Llewellyn.
B. Llewellyn and Friedrich Kessler
Friedrich Kessler's important contribution to the emergence of the enterprise liability regime was embodied in his classic 1943 article Contracts of Adhesion-Some Thoughts About Freedom of Contract. 9 The influence and dominance of this article has been remarkable," and it still stands as the authoritative analysis of the subject. 8 " Nonetheless, it was essentially a systematic restatement of themes long before developed by Karl Llewellyn.
Kessler began by recounting the development of modern contract law, asserting that its main lines had been built around the 19th-century needs of "small enterprisers, individual merchants and independent craftsmen." 8 2 The emergence of modern, large-scale manufacturing and marketing had through the course of the 20th century shifted the balance of contractual bargaining, replacing it with impersonal, lop-sided, standardized contracts that wholly subordinated the interests of the weaker consumers 3 by means of warranty tools that limited manufacturer and seller responsibility for quality goods and liability for consequential damages. 4 These observations differed little from those put forth in Llewellyn's Sales nearly fifteen years earlier. 8 5 Moreover, Kessler's attention to shifting conditions, outmoded concepts, and the need for the legal structure to adjust itself to the current needs of society derived almost entirely from the legal realist critique of commercial-and all other-law developed by Llewellyn. 8 "
This critique recognized that courts, in an attempt to respond to shifting conditions and to protect weaker parties, twisted and distorted legal concepts nearly beyond recognition. 87 The difficulty with this type of judicial decisionmaking found-as Kessler acknowledged-classic expression in Llewellyn's writing 8 about "covert tools" that were unreliable, unwieldy, and producing confusion and uncertainty in an area that needed a clear public policy favoring consumers. 8 "
To be sure, Kessler deserves credit for effectively taking the analysis of "contracts of adhesion" into the limelight that Llewellyn had only hoped for." The lessons of Contracts of Adhesion-essentially posited by Llewellyn but most forcefully taught by Kessler-ultimately "succeeded in convincing the world that contract law was totally irrelevant to the modern industrial problem of product defects." 9 1 In combination with the legal scholarship focussing on the tort regime and risk distribution goals, these lessons would propel products liability both into the foreground and into a regime of enterprise liability. 
C. Llewellyn and William Prosser
While Professor Priest credits William Prosser with having most clearly articulated the modern synthesis of tort and contract law, 92 he does so reluctantly because he demonstrates that "Prosser's ideas and proposals were derived from those of James and Kessler . . . [and] never threatened originality." 93 Nonetheless Prosser played a major role in the emergence of enterprise liability, effectively bringing together and promoting as a complete, indeed dominant, legal regime the strands of risk distribution, strict liability, and contract of adhesion theories 94 that in their infancy Karl Llewellyn had juxtaposed, struggled with, and nearly articulated as the modern synthesis.
Llewellyn's influence can be seen throughout Prosser's major works, 95 despite the fact that Sales and On Warranty were given very little direct credit. 96 Interestingly, those few passages of Prosser admittedly influenced by or indebted to Llewellyn would be the ones to receive the most attention from courts implementing the enterprise liability regime. 97 In a strict liability and warranty section of his 1941 treatise, Prosser asserted that "the growth of a business practice by which reputable sellers stood behind their goods, and a changing social viewpoint toward the seller's responsibility, led to the development of 'implied' warranties of quality,. . . which in effect made the seller an insurer of his goods." ' In this discussion, Prosser drew extensively from the On Warranty articles he cited as well as from the uncited Sales. 99 92. Id. at 505-07.
93.
Id. at 465. Indeed, Prosser admitted as much, characterizing himself as "a packrat. . . at best a collector; and the most that can be said for him is that he sometimes chooses well." W. PROSSER, LAW OF TORTS xi (3d ed. 1964). Even Professor White, who at one point makes grand claims for Prosser's scholarship, see infra note 106, admits that other torts theorists-especially James on compensation as the goal of tort law-were "more probing and reflective." G. WHITE 99. Although Prosser did not indicate direct reliance on any authority for his seller-as-insurer point, Llewellyn's writings are an obvious source. See Llewellyn, On Warranty I, supra note 27, at 704 n.14 ("allowing suit against one which can afford to take and spread a risk"); K. LLEWELLYN, SALES, supra note 23, at 341 ("shift. . . hazard. . . away from the individual over to a group which can distribute the loss"). Llewellyn had, of course, been using "insurer" language in this area since his student days. See Llewellyn, Comment, supra note 36, at 1073.
Prosser also relied on other sales treatises that bear the mark of Llewellyn's influence. W. PROSSER, TORTS 1ST ED., supra note 95, at 671 n.27 (citing, e.g., L. VOLD, LAW OF SALES vi (1931) ("Author .. . acknowledges . . . Professor Llewellyn's brilliant and stimulating" casebook.)).
A later warranty discussion likewise tracked Llewellyn's work in the area, noting "an increased feeling that social policy demands that the burden of accidental injuries caused by defective chattels be placed upon the producer, since he is best able to distribute the risk to the general public by means of prices and insurance." ' 00 Prosser also appeared to profit from a reading of Llewellyn in making the case that "it seems far better to discard troublesome sales doctrine of 'warranty,' and impose strict liability outright in tort as a matter of social policy." 10 1 When the second edition of Prosser on Torts was issued in 1955, it contained substantially the same discussion of products liability law as did the initial edition. 0 It was not until Prosser's classic Assault upon the Citadel that the modern synthesis of tort and contract law so significant to the implementation of enterprise liability was presented in complete and convincing form. 1 3 While most of Prosser's historical recitation of the rise of strict products liability in tort was built upon citation to cases, the theoretical basis rested in the work of Llewellyn, James, and Kessler.'"
The central theme of Prosser's article was that while the contract and warranty regime was declining, a strict liability tort regime was simultaneously emerging. His advice on this development was straightforward: "If there is to be strict liability in tort, let there be strict liability in tort In trumpeting the emergence of enterprise liability, Prosser noted that its legal tool of implied warranty, indeed the entire concept, was "a freak hybrid born of the illicit intercourse of tort and contract." 1 0 7 This widely cited and quintessentially colorful passage of Prosser's, however, must take second place to Llewellyn's more extensive metaphor of twenty-one years previous: there not only was warranty "a bastard," but its tort and contract "parents" were engaged in a battle in which it would be wrong for mother-tort to succumb to "over-domination by an illegitimate [contract] father." '
D. Other Torts Theorists and the Modern Enterprise Liability Synthesis
Other scholars important to the development and subsequent implementation of the enterprise liability regime also built much of their theoretical approach on the foundations laid by Karl Llewellyn. 0 9 Albert Ehrenzweig's influential Negligence Without Fault borrowed much from On Warranty and took pains to thank Llewellyn in the introduction. 1 Reed Dickerson's much-cited work on products liability in the food and drink area, which had influence far beyond its own focus, was filled with citations to Llewellyn.' One of the only enterprise liability scholars to clearly call attention to Karl Llewellyn's contributions was Dix Noel, whose article on the "drift toward strict liability" made liberal and prominent use of Sales and On Warranty, even going so far as to quote Llewel-lyn's loss distribution ideas and connect them directly to the theory motivating Justice Traynor's Escola concurrence.
2
As scholars made their way towards the modern enterprise liability synthesis that Karl Llewellyn nearly gathered together for himself in the 1930's, each was able to-indeed, had to-connect his work back to that of Llewellyn. Without ever being able to draw upon James, Kessler, Prosser, Traynor, or dozens of others, Karl Llewellyn had managed to anticipate so much of the enterprise liability discourse that eventually all later theorists would combine in a synthesis very much orchestrated by the man who had gone before.
IV. LLEWELLYN'S INFLUENCE ON THE IMPLEMENTATION OF ENTERPRISE LIABILITY
While Karl Llewellyn's early work on warranty of quality had an important impact on subsequent scholars, it is more significant from a legal realist perspective that the courts-and through them, society-adopted and advanced his ideas.
A. Failed Enactment of UCC Strict Liability
Karl Llewellyn's daring section 16-B of the Uniform Revised Sales Act-essentially a strict liability provision for manufacturers that anticipated section 402A of the Restatement (Second) of Torts-drew strong opposition at the 1941 Conference at which it was presented and disappeared before the 1943 draft was published. Llewellyn was quoted as saying that "'every time we tried to draw' the rule, it 'scare[d] everybody that saw it pea green.' "113 While commentators have since criticized the drafts of the UCC because "it]hey did not adequately anticipate the enormous blossoming of . . . strict liability,"" 1 4 this cannot be leveled against Llewellyn, who even after losing the battle over section 16-B would at every opportunity attempt to liberalize the Code in favor of consumers." 5 While his most radical statutory drafts were rarely adopted, Llewellyn's ideas found greater acceptance in the courts.
B. Justice Traynor, the Escola Concurrence, and Beyond
Justice Traynor's concurrence in Escola v. Coca Cola Bottling Co."' stated explicitly that a rule of strict products liability was needed since "public policy requires that the buyer be insured at the seller's expense against injury," 117 that such sellers could distribute these risks throughout society, 1 ' and that these advances in the law were warranted by the changing economic and social relationships between the parties.' 9 Justice Traynor drew heavily on both his schooling in the legal realist 2° approach to the law and on Karl Llewellyn's warranty and quality writings, at several crucial points citing Llewellyn or heavily influenced portions of Prosser's work. Prosser's derivative work on the warranty of quality, for example, provided support for a public policy argument about insurance and for a discussion of the overlap of tort and contract in promoting quality of goods.' Moreover, Traynor cited Prosser's first edition of Torts at several points where Llewellyn's influence was clear. ' Llewellyn's influence was not felt merely through Prosser, however. At the center of Traynor's sweeping analysis stood a citation to the lengthy products liability footnote from On Warranty' 23 and a descriptive history of the growth of an industrial and commercial economy and the changing relationship between consumers and manufacturers, with the conclusion that the law must move with the social needs. Many of these ideas Traynor took from Llewellyn 122. The discussion of the need to expand strict liability from food cases into all defective consumer goods, while discarding warranty fictions in favor of strict liability, was substantially taken from Prosser, and through him, from Llewellyn. Justice Traynor's writing continued along the lines of the Escola concurrence, and he was instrumental in the ultimate triumph of enterprise liability that came in the 1960's, authoring the decision which officially ushered in the enterprise liability era. 125 While it was unfortunately brief and did not cite directly to Llewellyn, Greenman did refer readers to relevant sections of the Harper & James treatise, Prosser's work, and the Escola concurrence. 1 " 6 In these other sources lay Llewellyn's influence. 1 2
C. Henningsen and the Fall of Contract
After the revolutionary concurrence of Justice Traynor in Escola and before the final adoption of enterprise liability in Greenman, a New Jersey case settled the contract strand of the modern enterprise liability synthesis by effectively declaring this doctrine to be irrelevant in the area.
12 8 Professor Priest has observed that "[t]he conceptual origins of the New Jersey Supreme Court's opinion in Henningsen are hardly concealed": they go directly to James and Kessler. 29 With regard to the influence of Karl Llewellyn, however, the opinion's conceptual origins are somewhat obscure. There was not a single cite to the scholar who contributed so significantly to precisely the issue defined by the court at the outset of the opinion: "implied warranty of merchantability."' ' S 0 Nonetheless, the approach and language. of the opinion and the overt reliance on Prosser, James, and Kessler more than demonstrated the guiding influence of Llewellyn." 1 The Henningsen court crafted an enterprise liability synthesis that combined the lessons of James and Kessler in order to bring about the products liability move from contract into tort. It traced the liberalization of the law of sales and the expansion of commercial society, and identified the development of implied warranties and the advance of strict liability V. CONCLUSION As courts in state after state adopted enterprise liability and section 402A of the Restatement, citations to James and Prosser grew exponentially. A similar recognition of the value of Llewellyn's contributions, however, did not emerge. This oversight deserves correction, because Llewellyn's clear influence on the most prominent products liability theorists and his additionally direct impact on the courts demonstrates the remarkable viability of the legal theories and analyses that he generated through the 1920's and 1930's. While enterprise liability theory took an additional thirty years to reach fruition, its intellectual foundations had been well laid by Karl Llewellyn.
In the end, the story of Karl Llewellyn and his early work on the concepts that would emerge full-blown in the writings of Fleming James and Friedrich Kessler and in the modem synthesis described by William Prosser is the story of his precociousness, 142 his near miss in creating the synthesis himself, and his important and enduring influence in an area in which he ceased to contribute after the 1930's.
142. Numerous scholars have seen fit to mention in passing something to the effect that "as early as [ 
